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exceedingly technical and tends to the escape of criminals on refined 
subtleties of statutory construction, and should not, therefore, be adopted. 
While the escape of criminals is, of course, to be very greatly deprecated, 
it is still most important that a treaty of this nature between sovereign- 
ties should be construed in accordance with the highest good faith, and 
that it should not be sought by doubtful construction of some of its 
provisions to obtain the extradition of a person for one offense and then 
punish him for another and different offense. Especially should this be 
the case where the government surrendering the person has refused to 
make the surrender for the other offense on the ground that such offense 
was not one covered by the treaty. 

Our attention has been directed to various other treaties between this 
Government and other nations, where provision is expressly made in 
regard to punishment. They frequently provide that no person shall be 
triable or tried " or be punished " for any other offense than that for 
which he was delivered up until he has had an opportunity of returning 
to the country from which he was surrendered. But because in some of 
the treaties the words " or be punished " are contained we are not required 
to hold that in the case before us the absence of those words permits such 
punishment, when that construction is, as we have said, contrary to the 
manifest meaning of the whole treaty, and also violates the statutes above 
cited. The order of the Circuit Court is affirmed. 

Mr. Justice Moody did not sit in the case and took no part in its 
decision. 



IN THE MATTER OF THE PROBATE OF THE WILL OF YOUNG JOHN ALLEN. 

United States Court for China, Term at Shanghai. 
August, 1907. 

SYLLABUS. 

Domicil under American law is that place which a person has freely 
chosen for his abode, and from which he has no present, intention of 
removing. 

Extraterritoriality is that act by which a state, usually by virtue of a 
treaty, extends its jurisdiction beyond its own boundaries into the terri- 
tory of another state and exercises the same over its nationals who, for 
the time being, may be sojourning within the territory of the other state. 
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There is nothing in the theory or practical operation of the law of 
extraterritoriality repugnant to or irreconcilable with the application of 
the American law of domicil by American Courts to American citizens 
residing in a country with which the United States has treaties of 
extraterritoriality. 

Dr. Young J. Allen, having resided in Shanghai for a period of forty- 
seven years prior to his death, and having expressed the intention of 
making Shanghai his permanent home, thereby acquired an extraterri- 
torial domicil in China. The Court in administering his estate will be 
guided by the common law which is in force in China, the place of his 
domicil at the date of his death, and not by the statutes of Georgia, the 
place of his domicil of origin. 

OPINION. 



In view of the well established principle of law that the personal prop- 
erty of a deceased person must be administered according to the law of 
his domicil, it becomes necessary at the outset to determine where the 
testator in the will here presented for probate was domiciled at the date 
of his death. 

The facts in this case are as follows : Dr. Young J. Allen was born 
in the year 1836 in the State of Georgia. In 1860 he moved to China, 
where he lived continuously for a period of forty-seven years. He died 
in Shanghai on May 30, 1907. China was the chosen field of his activi- 
ties, and the instruction of its people in the principles of Christian 
civilization was his life work. Here his family was reared and now lives. 
Here his estate, consisting solely of personal property, was accumulated, 
and it was his oft expressed intention to make China his permanent home. 
The will which his legal representatives now present for probate is wholly 
in his own handwriting, and was duly attested by two witnesses. Neither 
of these witnesses, however, is within the jurisdiction of the Court. This 
being the case, the instrument before the Court must be regarded as a 
holographic will, which, under the common law now in force in China, 
is valid, but the Court is not informed that such a will is recognized by 
the law of Georgia. 

These facts present for consideration one of the most complex and 
important subjects connected with the operation of the law of extra- 
territoriality. Succinctly stated, the legal question here involved is: 
Can an American citizen acquire what may be termed an extraterritorial 
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domicil in China? Can he have a domicil out of the United States in 
which he is nevertheless governed by the laws of the United States, or 
must he retain that of the state where he was domiciled before settling in 
China? In investigating this subject, it will be necessary to have a 
clear conception, first, of the American law of domicil, and second, of the 
true meaning of extraterritoriality. 

ii. 

That a person must always have a domicil somewhere, that no person 
may have more than one domicil at a time, that every natural person free 
and sui juris may change his domicil at pleasure, and that civil status, 
with its attendant rights and disabilities, depends, not upon nationality 
but upon domicil, are propositions upon which the authorities are uni- 
versally agreed. While domicil has been defined by law writers in a 
variety of ways, yet there are two elements which are found in all defini- 
tions, namely, residence and animus manendi, or intention of continued 
residence. In recent years, however, there has been a tendency on the 
part of the courts to modify this definition by substituting for the animus 
manendi, or intention of residing permanently in a certain place, the 
absence of the animus revertendi, or the intention of returning to the 
place of former residence. 

Vattel defines domicil as " an habitation fixed in some place with the 
intention of remaining there always." Savigny says, " That place is to 
be regarded as a man's domicil which he has freely chosen as his perma- 
nent abode (and thus for the center at once of his legal relations and his 
business)." According to Judge Story, "That place is properly the 
domicil of a person in which his habitation is fixed without any present 
intention of removing therefrom." Phillimore defines it as "Eesidence 
at a particular place accompanied with (positive or presumptive proof 
of) an intention to remain there for an unlimited time." The definition 
of Vice-Chancellor Kindersley, while lacking in precision, is perhaps 
more comprehensive than any of the foregoing. It is as follows : " That 
place is properly the domicil of a person in which he has voluntarily fixed 
the habitation of himself and his family, not for a mere special and 
temporary purpose, but with a present intention of making it his 
permanent home, unless and until something (which is unexpected or 
uncertain) shall occur to induce him to adopt some other permanent 
home." (Dicey, Conflict of Laws, American Notes by Moore, p. 728.) 

Mr. Webster, while Secretary of State, had occasion to consider the 
law of domicil, and expressed his views on the subject as follows : 
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The general rule of the public law is, that every person of full age has a right 
to change his domicil; and it follows, that when he removes to another place, 
with an intention to make that place his permanent residence, or his residence 
for an indefinite period, it becomes instantly his place of domicil; and this is 
so, notwithstanding he may entertain a floating intention of returning to his 
original residence or citizenship at some future period. ... In questions on 
this subject, the chief point to be considered is the animus manendi, or inten- 
tion of continued residence; and this must be decided by reasonable rules and 
the general principles of evidence. If it sufficiently appear that the intention 
of removing was to make a permanent settlement, or a settlement for an 
indefinite time, the right of domicil is acquired by a residence even of a few 
days. (Thrasher's Case, Moore, International Law Digest, vol. 3, p. 818.) 

The feature here prominently brought out, that domicil will not be 
defeated by a mere " floating intention " to remove from the locality at 
Bome future date, has been adopted by American courts in recent years. 
(Gilman v. Oilman, 52 Maine 165, 83 Am. Doc. 502.) 

In view of the foregoing we feel warranted in stating that under 
American law a person's domicil is that place which he has freely chosen 
for his abode and from which he has no present intention of removing. 

in. 

It now becomes necessary to ascertain if there be any reason why the 
foregoing principles may not be applied to American citizens residing 
in a country with which the United States has a treaty of extraterri- 
toriality. This leads to an investigation of the real meaning of extra- 
territoriality. It is well-nigh impossible to give an exact definition of the 
term, yet its practical application is not difficult of comprehension. 
Broadly speaking, extraterritoriality is a term used to describe the act 
by which a state extends its jurisdiction beyond its own boundaries into 
the territory of another state, and exercises the same over its nationals 
who, for the time being, may be sojourning in the territory of the other 
state. It is usually based upon treaty, but the rights and privileges 
arising therefrom are frequently amplified by usage and sufferance. 
Extraterritoriality is put in operation mainly by western states in oriental 
countries where it signifies principally the exemption of the nationals of 
said western states from local jurisdiction, and a corresponding exercise 
of jurisdiction over them by their own national authorities. 

For the purpose of ascertaining the practical operation of the law of 
extraterritoriality, we shall now trace in brief outline the history of its 
application in China by two prominent western nations, the United 
States and Great Britain, under their treaties of extraterritoriality with 
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that country. It will be observed that the treaties under which these two 
nations operate in China are substantially the same. Great Britain, 
however, has exercised its rights and privileges under the treaties and 
developed its law of extraterritoriality in China to a far greater extent 
than has the Government of the United States. 

The first treaty of extraterritoriality between the United States and 
China was entered into on July 3, 1844, and a second treaty was con- 
cluded on June 18, 1858. Articles XXV and XXVII,, respectively, of 
said treaties provide : 

All questions in regard to rights, whether of property or of person, arising 
between citizens of the United States in China, shall be subject to the juris- 
diction and regulated by the authorities of their own Government. 

Congress in 1848 and in 1860 enacted statutes for the purpose of 
carrying into full force and effect the provisions of these treaties, and to 
that end extended certain laws to China and created Consular Courts, 
vesting them with authority to apply and execute said laws. The body of 
laws which Congress has extended to Americans in China consists of 
those statutes of the United States suitable to carry the treaties into 
effect, the common law, including the law of equity and admiralty, and 
certain regulations of the American Minister to China promulgated to 
supply the deficiencies in these laws. (U. S. Eevised Statutes, Sec. 
4086.) 

On June 30, 1906, Congress passed the Act creating this Court and 
vested it substantially with the jurisdiction formerly exercised by the 
Consular Courts. (For a complete statement of the history of the Ameri- 
can law of extraterritoriality in China, see Hinckley, American Consular 
Jurisdiction in the Orient.) 

Great Britain, on the other hand, by successive Foreign Jurisdiction 
Acts from 1843 to 1890, by numerous Orders in Council, by Eegulations 
promulgated by the British Minister at Peking, and by the decisions of 
the British Supreme Court at Shanghai, has amply provided for the 
protection and government of its subjects in China, and has probably 
carried the law of extraterritoriality in China to a higher degree of 
development than any other foreign power. The extent to which Great 
Britain has exercised its power under the treaties will appear from an 
examination of what is known as the Foreign Jurisdiction Act of 1890, 
and an examination of the jurisdiction possessed by the British Supreme 
Court of Shanghai. Section 1 of the Foreign Jurisdiction Act provides : 
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It is and shall be lawful for Her Majesty the Queen to hold, exercise and 
enjoy any jurisdiction which Mer Majesty now has or may at any time hereafter 
have within a foreign country in the same and as ample a manner as if Her 
Majesty had acquired that jurisdiction by the cession or conquest of territory. 

Section 3 of the Act provides : 

Any act or thing done in pursuance of any jurisdiction of Her Majesty in a 
foreign country shall be as valid as if it had been done according to the local 
law then in force in that country. 

And Paragraph 2 of Section 5 provides : 

Thereupon those enactments (described in the first schedule of this Act) 
shall, to the extent of that jurisdiction, operate as if that country were a 
British possession and as if Her Majesty in Council were the Legislature of that 
possession. (53 and 54 Victoria, Chapter 37.) 

The British Supreme Court in Shanghai, which was established in. 
1866, is vested with jurisdiction to execute the laws which Great Britain 
has extended to its subjects in China. This Court is in fact a British 
Court, and in addition to ordinary civil jurisdiction, exercises jurisdic- 
tion in eases involving admiralty, bankruptcy and lunacy, and in addition 
to the ordinary criminal jurisdiction, it exercises jurisdiction in some 
special statutory offences such as offences against the Patents and Trade- 
marks Acts. (Piggott, Exterritoriality, p. 40.) To such an extent has 
the British jurisdiction in China been developed that there is almost no 
legislative or judicial phase of the law in force in England which, if 
necessary in China, has not its counterpart here. On the other hand, 
" common law " and " equity " form the vague and indefinite description 
of the main law in force in respect to Americans in China. 

Prom the foregoing it will be seen that while the Emperor of China 
exercises nominal sovereignty over all Chinese territory including that 
occupied by the nationals of the United States and Great Britain, yet 
the jurisdiction of these two countries over their own citizens who reside 
in China is, for all practical purposes, as full and complete as if China 
were in fact territory belonging to these nations. 

IV. 

We come now to the consideration of the main question in this case, 
namely, whether there be anything in the practical operation of the law 
of extraterritoriality fatal to the application of the principles of the 
American law of domicil to Americans residing in China. So far as we 
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are able to ascertain, this question has not been passed upon by the courts 
of the United States, nor has it been made the subject of discussion by 
the executive branch of the Government. It has, however, received the 
careful consideration of the courts of last resort of Great Britain with the 
unlooked for result that there is now no such thing known to the British 
law of extraterritoriality as an Anglo-Chinese domicil. 

The leading ease on this subject originated in Shanghai, and is known 
as " Tootal's Trusts." The facts in this case were as follows : After 
some previous changes of residence, Tootal, a subject of Great Britain, 
in 1862 come to reside in Shanghai, and with the exception of some short 
visits to England for health and business, he continued to reside at 
Shanghai until 1878, the date of his death. It was admitted that some 
years before his death he had determined to reside permanently at 
Shanghai, had relinquished all intention of ever returning to England 
and had expressed this intention on a number of occasions. In his will he 
described himself as a resident of Shanghai in the Empire of China. 
The decision of the Court was written by Mr. Justice Chitty, who held 
that British subjects in eastern countries in all cases retain their domicil 
in that portion of the British Empire in which they were domiciled 
previously to taking up their abode in an eastern state. The decision is 
based on the proposition that residence in a " territory " is an essential 
part of the legal idea of domicil, and holds that "there is no authority 
that an individual can become domiciled as a member of a community 
which is not a community possessing the supreme or sovereign territorial 
power." (Ee Tootal's Trusts, L. B. 23 C. D. p. 532.) 

The doctrine thus laid down was followed by the Court in the ease of 
Abd-ul-Messih v. Farra (13 App. Cases 431). The decision in this case 
was written by Lord Watson. " Their Lordships," he says, " are satisfied 
that there is neither principle nor authority for holding that there is 
such a thing as domicil arising from society and not from connexion with 
a locality. In re Tootal's Trust is an authority strictly in point, and their 
Lordships entirely concur in the reasons by which Mr. Justice Chitty 
supported his decision in that case." (See also Maltass v. Maltass, 1 
Bob. Ecc. 80 and The Indian Chief, 3 Rob. Adm. 29.) 

While these decisions fix the law of Great Britain on this subject for 
the present, the doctrine here laid down has not commended itself to the 
judgment of the leading British commentators on the subject of extra- 
territoriality. Sir Francis Piggott, Chief Justice of Hongkong, in a 
work which has just come from the press, expresses the opinion "that 
when the question is again raised it will be found that the principles 
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established by the most recent cases necessitate a reconsideration of the 
law laid down on the subject by Mr. Justice Chitty." The learned Justice 
then enters upon an exhaustive examination of the principle upon which 
the foregoing decisions are based, and discusses the same in the following 
manner : 

At the time when many of the definitions were framed, the law applicable to 
exterritoriality was little known, and in some eases was not present in the 
mind of the Judges who framed them. Locality and territory were obviously 
the terms which would be used; the community among which a person settled 
being as obviously identified with the locality. But it attached undue importance 
to the word to insist that because " locality " is used in the definitions in 
cases where there could be no questions as to its fitness, therefore it excluded 
the idea of " relationship to a community " in the first case that came up for 
argument, in which the point was whether " relationship to a community " is- 
or is not involved in domicil. . . . The community referred to is of course 
the community which inhabits a country, or a definite locality; in other words, 
a community which has laws and customs of its own, which the Government of 
the locality imposes on all members of it; but the question is whether the 
reason of the rule, the whole principle on which it is based, do not render it as 
applicable to an exterritorial community as to a territorial one. On the 
hypothesis the circumstances may be the same in the one as in the other. A 
man may set up his home in a Treaty Port, he may have banished forever the 
idea of returning to his native country; the animus manendi may be clear, 
without shadow of doubt: on the hypothesis, too, there is a body of law regulat- 
ing the community. Why is it impossible then for the ordinary principles of 
the law to be applied, and for the personal relations of the permanent members 
of the community to come under that law permanently as the law of the domicil 
of their choice: of those who are born members of the community as the law of 
the domicil of their origin? . . . Linking these two propositions together, 
it is suggested that the inevitable result is a modification of Lord Watson's 
interpretation of the law of domicil referred to above on the following lines: — 
The law which regulates a man's personal status must be that of the governing 
Power in whose dominions his intention is permanently to reside, or must be 
so recognized and established by that governing Power as to be in fact the law 
of the land. (Piggott, Exterritoriality, pp. 228, 230, 232-233.) 

The subject lias also been carefully gone into by Hall, the celebrated 
authority on International Law, in his work on " The Foreign Jurisdic- 
tion of the British Crown." He also takes issue with the Court in the 
Tootal's Trusts case, and expresses his views on the subject as follows : 

It is perhaps to be regretted that a change in the law is not made which a 
short Order in Council could easily effect. Anglo-Oriental domicil has its 
reasonable, it may almost be said, its natural place. Conflicts between the 
differing laws of England, of Scotland, of the various self-governing colonies, 
are inevitable within British jurisdiction in the East; but it is unnecessary to 
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multiply the points of collision. So long as persona have not identified them- 
selves with the life of a new community, they must keep each his own law; but 
as soon as they have shown their wish and intention to cut themselves adrift 
from the association of birth, they prove their indifference to the personal law 
attendant on their domicil of origin; there is, therefore, no reason why sim- 
plicity and unity of law should not be gained for British subjects by attributing 
community in the laws of England to all of European blood. There is also 
every reason for avoiding very grave difficulties of another kind, which are 
opened through invariable preservation of the domicil of origin. English 
families, even in the present day, often remain through more than one genera- 
tion in Oriental countries as their permanent place of abode; formerly the 
history of persons whose domicil might become a matter of importance was 
generally known sufficiently well; many are now of obscure antecedents and 
of an origin uncertain among the numerous places from which British subjects 
can derive. As no domicil can be acquired in an Anglo-Oriental community, 
it becomes every year more probable that cases will occur in which the determina- 
tion of the domicil of a father, perhaps of a grandfather, may become necessary, 
and in which it may be equally impracticable to impute an English domicil or 
to attribute any other with fair probability. It would be a great advantage that 
in such cases there should be a fixed rule which should correspond with the 
obvious facts, and that the courts, instead of searching with infinite trouble 
and expense for an ancestral domicil should be enabled to find that a domicil 
had been acquired in the Eastern country which carried with it the application 
of English law; — that, in other words, residence in China under English law, 
with the animus manendi, should imply domicil in China under the condition 
of the applicability of the special law of the English community established 
there, as that law is defined by Order in Council. Theoretically the conception 
of such a domicil is unobjectionable if once the mind is cleared of the notion, 
at present dominant, that domicil is the creature of place and intention alone. 
In Europe it is so, because residence in a place implies subjection to the common 
territorial law, and to no other; in the East it is not necessarily so, because 
residence there implies subjection to the law of one or other of several different 
communities, the personal laws of which receive equal recognition from the 
territorial sovereign power. Association with place is necessary to domicil; 
but it is not always the sole determinant factor. In any case, even if the con- 
ception of domicil here suggested be anomalous, the convenience of giving effect 
to it is large enough to excuse a certain sacrifice of logical principle. (Hall, 
Foreign Jurisdiction of the British Crown, pp. 184-186.) 

After a careful consideration of the principles of law on this subject 
as well as the practical demands of the situation, this Court is inclined 
to give greater weight to the foregoing argument of Mr. Hall than to the 
line of reasoning adopted by Mr. Justice Chitty in the Tootal's Trusts 
case. We can see no good reason for holding that a citizen of the United 
States cannot be domiciled in China. Mr. Justice Chitty's decision 
destroys in their application to China all the definitions of domicil con- 
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tained in the books. It ignores both of the essential elements of residence 
and intention. The British Courts were correct when they stated that 
there was no authority for holding that an individual could not become 
domiciled as a member of a community which was not a community 
possessing the supreme or sovereign territorial power. This fact, how- 
ever, is without significance when it is noted that the courts were con- 
sidering the first case of this character which had ever been presented 
for judicial determination. At the time the Tootal's Trusts case came up 
for consideration, the British law of extraterritoriality was not so well 
developed as it is now, and the subsequent trend of events has given it a 
different meaning from what it had at the time the decision was rendered. 
It was quite natural for the courts thirty years ago to announce that the 
immiscible character of the two races and the radical difference between 
the religions, customs, habits and laws of peoples of the two countries 
raised a strong presumption against a British subject becoming domiciled 
in China. At that time it was doubtless the fixed purpose of the majority 
of those who came to China to sojourn here only a few years and then to 
return to the country from which they came. This is not the case at 
present. Many families dwell here now with the fixed purpose of making 
China their permanent home. There are abundant examples of families 
permanently located here, and this is likely to become more common in 
the future. In view of this fact, the number of heirs and distributees of 
foreign citizens decedent in China who live in China in proportion to 
those who dwell in the countries from which said foreigners came, is 
rapidly growing larger, thus necessitating the adoption of a rule which 
will meet the practical demands of the situation. 

From the standpoint of expediency, Hall has very clearly pointed out 
tbat conflicts between the laws of England, Scotland and various self- 
governing colonies are inevitable within British jurisdiction in the East. 
This proposition is too clear to require the support of argument. If this 
Court should adopt the rule laid down by the British Courts, such con- 
flicts would be perhaps more numerous and more pronounced in the 
administration of American law in China than in administration here 
of the law of Great Britain. The adoption of such a rule would put this 
Court to the necessity in the matter of probating wills of applying the 
laws of forty-six different commonwealths, to say nothing of the laws of 
our territories and insular possessions. This would be practically im- 
possible. Furthermore, the adoption of the British rule would require 
this Court not only to hold that Dr. Allen, who had resided in China for 
forty-seven years and who had expressed his intention of residing here 
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permanently, was domiciled in Georgia, but also to hold that his children 
and grand-children, some of whom have never been in Georgia, and who 
never expect to reside there, are nevertheless domiciled in that State. 
This proposition is too extravagant to be maintained. It requires a 
greater stretch of the imagination and the adoption of a greater fiction of 
law to hold that a person can be domiciled in a country where he does 
not reside and has no intention of residing at any future time than to 
hold that a citizen of a foreign State can acquire an extraterritorial 
domicil in a community which is not the community possessing the 
sovereign territorial power. Every consideration of reason and conven- 
ience demands that the American law of domicil be applied by American 
Courts in China. 

We hold therefore : 

First : — That there is nothing in the theory or practical operation of 
the law of extraterritoriality inconsistent with or repugnant to the appli- 
cation of the American law of domicil to American citizens residing in 
countries with which the United States has treaties of extraterritoriality. 

Second : — That Dr. Young J. Allen, having lived in China for a 

period of forty-seven years and having expressed his intention to live 

here permanently, thereby acquired an extraterritorial domicil in China; 

consequently this Court in the administration of his estate will be guided 

by the law which Congress has extended to Americans in China, which 

is the common law. 

Signed: L. E. Wilfley, 

Judge of the United States Court for China. 

Shanghai, August 16, 1907. 

VON THODOROVTCH V. FRANZ JOSEF BENEFICIAL ASSOCIATION. 

In the Circuit Court of the Eastern District of Pennsylvania. 

15k- Federal Reporter, 916. 

Archbald, District Judge : This is a bill brought by the imperial and 
royal consul of Austria-Hungary, located at Philadelphia, to restrain 
the defendant company, its officers and agents, from making use of the 
name or portrait of the Emperor Franz Josef, or from representing or 
doing anything to induce the belief that the business conducted by the 
company has any official or other relation with such Emperor. The com- 
pany was incorporated in 1887 by the court of common pleas No. 2, of 
Philadelphia, as a beneficial association, under the general corporation 



